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JURISDICTIONAL STATEMENT

This is an origind proceeding for a Writ of Prohibition pursuant to Rule 97. Reators S.C.
Management, Inc. and Kenneth Stone, M.D. filed a Petitionin Prohibitioninthe Missouri Court of Apped's
- Eastern Didtrict, seeking an Order prohibiting Respondent, The Honorable Margaret M. Neill, from

proceeding further inthe case of Y oung v. S.C. Management, Inc. et d., Case No. 002-00832 other than

to transfer the case to aproper venue. That Petition in Prohibition wasdenied by the Eastern Didtrict Court
of Appeds on February 22, 2002. On March 18, 2002, Relators filed a Petition in Prohibition in this
Court, seeking the samerdief. On April 23, 2002, this Court granted a Preliminary Writ of Prohibition.
This Court hasjurisdiction pursuant to Article V, 8§ 4 of the Missouri Congtitution asthisis a proceeding

for an origind remedid writ.



STATEMENT OF FACTS

Relators are the two remaning Defendantsin thislawvsuit. Relator Kenneth Stone, M.D., is an
individua living in Scott County, Missouri. Exhibit O, p. 246; Exhibit Q, p. 354. Rdator S.C.
Management, Inc. (* SCM”) is a Washington corporationwithitsprincipa place of busnessin Cdifornia
SCM owns and operates Twin Rivers Regiond Medical Center in Kennett, Dunklin County, Missouri.
The registered agent of SCM islocated in &. Louis County, Missouri. Exhibit A, p. 1.

Thislawsuit wasinitidly filed on March 28, 2000. Id. At that time, the only two Defendantswere
SCM and Tenet Hedthcare Corporation (“THC”). The next day, Plantiff filed an Amended Petition
joining Relator Kenneth Stone, M.D., as an individua Defendant. Exhibit B, p. 5. Plaintiff’s sole theory
on venue was that THC, as a parent company of SCM, was lidble for the actions of SCM employees.
Pantiff’ s Petition specificdly plead venue in that “ Defendant Tenet Hedthcare Corporation is a Nevada
corporation doing businessin various countiesinthe State of Missouri including maintaining agents for the
transaction of its usud and customary businessinthe City of St. Louis a 3635 Vista and 6150 Oakland.”
Exhibit A, p. 2; See dlso Exhibit B, p.6; Exhibit 1, p.77. No other dlegations pertaining to venue were
contained in the Petition.

OnAugud 22, 2000, THC filed aMation to Dismissfor Lack of Personal Jurisdiction. Exhibit C,

p. 9. Alsoon August 22, 2000, SCM and Relator Stone filed aMation for Change of Venue! Exhibit

This case was initialy removed to Federal Court on May 1, 2000. The case was remanded to
State Court on July 21, 2000. Respondent determined that Relators timely objected to venue and

properly preserved thisissue. Exhibit P, p. 341-43.
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E, p. 26. The resdence of Relator Stone was asserted in his Answer as well as the Answer of SCM.
Exhibit G, p. 70-71; Exhibit H, p. 75-76; see dso Exhibit J, p. 83-84; Exhibit K, p. 88-89.

Fantiff engaged in extengve discovery concerning the reaionship between THC and SCM.
Fantiff took no fewer than five (5) deposgtions on this issue in addition to recelving extensve written
discovery. See Exhibit L, p. 91. Faintiff filed Suggestions in Opposition to the Jurisdictiond and Venue
Mations on October 23, 2001. Exhibit L, p. 91. Plantiff thenfiled Supplemental Suggestionsin Opposition
on November 5, 2001 to address the changes in the law brought about by this Court’s decison in State

exrd. Linthicum v. Cavin, 57 SW.3d 855 (Mo.banc 2001). Exhibit M, p. 184. Evenafter thisCourt's

holding in Linthicum, Plantiff continued to dlege that venue was proper in the City of St. Louis based on
the incorrect dlegationthat THC had agentsand employeesin the City of S. Louis. Seeid. None of the
documentsfiled by Plaintiff made any dlegation that venue was proper based on the resdence of Relator
Stone.

THC filed a Reply Memorandum in Support of its Motion to Dismiss on November 15, 2001.
Exhibit O, p. 226. On that same day, Relatorsfiled a Reply Memorandum in Support of their Motion for
Change of Venue. Exhibit N, p. 207. In an Exhibit to those Replies, the address of Relator Stone was
listed as* 108 Greenbriar, Skeston, MO 63801" in signed Answersto Interrogatories. Exhibit O, p. 246.
Paintiff doesnot contend, nor has Rlantiff ever contended, thet Defendant Stone isaresident of St. Louis.
See Exhibit L, p. 91. Thisfact isnot and has never been in dispute.

On December 7, 2001, Respondent took up THC's Mation to Dismiss for Lack of Personal
Juridiction. Exhibit P, p. 341. Sheasotook up Relators Motion for Change of Venue. 1d. Respondent

dismissed THC for lack of persond jurisdiction. However, Respondent denied Relators Mation for



Change of Venue. Respondent’ s Order stated that the gpplicable venue satute was 8508.010 R.S.Mo.
Respondent aso hdd that “ under the statute, the suit may be brought in the county inwhichany defendant
resides or in which the cause of action accrued. The residence of a corporation is the county in which it
mantansits regisered agent.” 1d. at 344.

However, Respondent decidedthe issue of venue based onthe residence of Dr. Stone. Her Order
held asfollows:

Defendants have presented no evidencewithregard to the residence of Defendant Stone,

Faintiff made no dlegations regarding Stone' s place of residenceand Defendants have not

directed the Court to anything in the record which would support the factua finding that

Stone does not reside in the City



of St. Louis. Defendants have thusfailed in their burden of proof on their issue of venue.

On December 24, 2001, RdlatorsfiledaMotionto Reconsider the Motion for Change of Venue.
Exhibit Q, p.35-54. Intha Motion, Relatorsincorporated their Motion for Change of Venueby reference.
Moreover, Reators filed an Affidavit of Relator Stone wherein he stated that he has never livedinthe City
of St. Louis. Findly, Relators moved the Court to supplement the record, if necessary, with the attached
Affidavit. 1d. OnJanuary 16, 2002, Respondent denied the Motion to Reconsider. Exhibit T, p. 363-65.

Relators filed a Petition in Prohibition in the Missouri Court of Appeals, Eastern Didrict. That
Petition was denied on February 22, 2002. A Petitionin Prohibitionwasfiled inthis Court onMarch 18,
2002. ThisCourt issued aPrdiminary Order in Prohibition commanding Respondent to transfer this case

under the Eastern Digtrict’ sholding in State ex rdl. Etter, Inc. v. Nalll, 70S.W.3d 28 (Mo.App.E.D. 2002).

Respondent refused and an Answer to the Petition in Prohibition was filed.



POINT RELIED ON

RELATORSS.C. MANAGEMENT, INC. AND KENNETH STONE, M.D. AREENTITLED
TO AN ORDER PROHIBITING RESPONDENT FROM PROCEEDING FURTHER IN THE
UNDERLYING CASE OTHER THAN TO TRANSFER SAID CASE FROM THE CITY OF ST.
LOUIS TO A PROPER VENUE, BECAUSE VENUE UNDER 8508.010 R.SMO. IS PROPER
ONLY WHERE THE CAUSE OF ACTION ACCRUED, WHERE AN INDIVIDUAL LIVES, OR
WHERE A CORPORATION KEEPS ITS REGISTERED AGENT, IN THAT IT ISUNDISPUTED
AND BEFORE RESPONDENT IN THE UNDERLYING ACTION THAT THE CAUSE OF
ACTION ACCRUED IN DUNKLIN COUNTY, RELATOR STONE ISA RESIDENT OF SCOTT
COUNTY, AND THE REGISTERED AGENT OF S.C. MANAGEMENT, INC. ISIN ST. LOUIS

COUNTY.

§508.010 R.S.Mo.

State ex rdl. Willman, M.D. v. Marsh, 720 SW.2d 939 (Mo.banc 1986).

State ex rel. Etter, Inc. v. Nelll, 70 SW.3d 28 (Mo.App.E.D. 2002).

LeCavev. Hardy, 73 SW.2d 637 (Mo.App.E.D. 2002).




ARGUMENT

RELATORSS.C. MANAGEMENT, INC. AND KENNETH STONE, M.D. AREENTITLED
TO AN ORDER PROHIBITING RESPONDENT FROM PROCEEDING FURTHER IN THE
UNDERLYING CASE OTHER THAN TO TRANSFER SAID CASE FROM THE CITY OF ST.
LOUIS TO A PROPER VENUE, BECAUSE VENUE UNDER 8508.010 R.SMO. IS PROPER
ONLY WHERE THE CAUSE OF ACTION ACCRUED, WHERE AN INDIVIDUAL LIVES, OR
WHERE A CORPORATION KEEPSITS REGISTERED AGENT, IN THAT IT ISUNDISPUTED
AND BEFORE RESPONDENT IN THE UNDERLYING ACTION THAT THE CAUSE OF
ACTION ACCRUED IN DUNKLIN COUNTY, RELATOR STONE ISA RESIDENT OF SCOTT
COUNTY, AND THE REGISTERED AGENT OF S.C. MANAGEMENT, INC. ISIN ST. LOUIS
COUNTY.

|. Thelssuance of aWrit of Prohibition is Proper in this Case.

Venue is dearly improper in the City of St. Louis. Reators request an order preventing
Respondent from acting further in this case, other thanto transfer the caseto a proper venue. Prohibition
will lieto prevent an abuse of judicid discretion, to avoid irreparable harm to a party, or to prevent the

exercise of extrajudicid power. Sate ex rdl. Linthicumv. Cavin, 57 SW.3d 855, 857 (Mo.banc 2001).

Prohibition is appropriate to prevent unnecessary, inconvenient and expensve litigetion. 1d. Moreover,
aWrit of Prohibition is proper when the Trial Court refuses to transfer a casefroman improper venueto

aproper venue. 1d.; State ex rel. Ford Motor Co. v. Bacon, 63 SW.3d 641 (Mo.banc 2002); State

ex rel. Miracle Recreation Equip. Co. v. O'Malley, 62 SW.3d 407, 408 (Mo.banc 2001); State ex rel.

Landgtar Ranger, Inc. v. Dean, 62 S.W.3d 405, 405 (Mo. banc 2001). If venue isimproper where an



action is brought, prohibition liesto bar the trid court fromtaking any further action, except to transfer the

case to a proper venue. State ex rd. Drake Publishers, Inc. v. Baker, 859 S\W.2d 201, 203

(Mo.App.E.D. 1993).

II. Evidence of Relator Stone' s Residence was Properly Before Respondent.

Respondent denied Relator’s Motion for Change of Venue based on the residence of Relator
Stone. However, Relator Stone has never lived inthe City of St. Louis. Infact, Plaintiff hasnever aleged
that Relator Stone hasever livedin St. Louis. Moreover, Plaintiff doesnot now contend that Rel ator Stone
ever lived in St. Louis. Even though thiswas never abassfor Plantiff’ s dlegations of venue, Respondent
choseto keep the underlying casein the City of St. Louis on the mistaken assumptionthat the record had
no evidence of Relator Stone's resdence. Given that Flaintiff never dleged this as a basis for venue,
Relators were not required to present any evidence of Relator Stone's residence.  See discussion infra

However, this evidence was in the record before Respondent in any event.

After the Supreme Court’ sholdingin Linthicum, itisclear that 8508.010 R.S.Mo. isthe applicable

venue gtatute for this case.? Linthicum holds that a lawaLit is “brought” for venue purposes when any

Relators believe that Respondent may argue that the applicable venue statute is 8508.040

R.S.Mo. and that Linthicumisinvaid. Even if that were the case, venue is not proper in the City of St.

Louis. Respondent held that THC had no agents or employees anywhere in the state of Missouri.
Exhibit C, p. 13; Exhibit P, p. 345-50. SCM has no employees or agentsin the City of St. Louis.
Exhibit E, p. 35-36; Exhibit C, p. 15. Thus, venueisimproper in the City of St. Louis even if 8508.040

R.S.Mo. applies.
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subsequent defendantsare added by amendment. Thus, the Court must [ook at the First Amended Petition
on March 29, 2000. Exhibit B, p. 5. At that time, the Defendants were Dr. Kenneth Stone, SCM, and
THC.

It is wdl settled that when auit is brought against one or more corporations and one or more
individuds, the General Venue Statute, 8508.010 R.S.Mo., rather that the Corporation Venue Statute,

8508.040 R.S.Mo., applies. Stateex rel. E.I. duPont de Nemours and Co. v. Mummert, 890 SW.2d

367, 369 (Mo.App. 1994). For purposes of the Generd Venue Statute, the residence of a corporation

isthe location of its registered agent. State ex rel. England v. Koehr, 849 S.W.2d 168, 169 (Mo.App.

1993). Thus, under the Generd Venue Statute, venue is only proper where the cause of action accrued,
wherethe corporation has aregistered agent, or where an individua resides. See §8508.010(3) R.S.Mo.
The cause of actionaccrued in Dunklin County, Missouri. Exhibit A, p. 1; ExhibitK, p. 89. Theregistered
agent of S.C. Management, Inc. isin St. Louis County. Exhibit A, p. 1. Relator Stoneis a resdent of
Scott County, Missouri. Exhibit Q, p. 359. Findly, THC has no registered agent in the State of Missouri
and was dismissed for lack of personal jurisdiction. Exhibit A, p. 1; Exhibit P, p. 350. Thus, venueisonly
proper in Dunklin County, . Louis County, or Scott County, Missouri.

Theresidence of Relator Stone was properly before the Respondent. Moreover, it iscompletely
undisputed that Relator Stone isaresident of Scott County and has never beenaresdent of St. Louis City.
Rdator Stone' s resdence was affirmatively stated in Answersfiled with the Court. Exhibit G, p. 70-71;
Exhibit H, p. 75-76. Moreover, it was affirmatively stated in the Motion for Change of Venue. Exhibit E,
p. 31. Pantiff has never dleged that Rdator Stoneis aresident of the City of &. Louis. See Exhibit L,

p.91. Plantiff’ sentire venuetheory centered around THC and whether or not it could be held accountable
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for the actions of SCM employees and whether it had employeesinthe City of St. Louis. See id.; Exhibit
B, p. 5-6. Most importantly, the residence of Relator Stonewaslisted as*“ 108 Greenbriar, Skeston, MO
63801" in signed Interrogatories submitted to the Court. Exhibit O, p. 246. Signed and sworn
Interrogatory Answers may be used to the extent permitted by the rules of evidence; accordingly, these
answers were competent evidence to be consdered by the court. Rule 57.01(c); see dso Rule

74.04(c)(2); LeCave v. Hardy, 73 SW.2d 637, 640 (Mo.App.E.D. 2002). The Court may tekejudicid

notice of the geographicd location of citiesin the sate. Maxwell v. City of Hayti, 985 S.W.2d 920, 922

(Mo.App. S.D. 1999).

It was dearly beforethe Trid Court that Relator Stone was a resident of Scott County, Missouri.
However, Respondent chose to use the claimed unknown residency status of Relator Stone asabasis for
keeping the underlying case inthe City of S. Louis. Thisistrue even though Plaintiff never mentioned the
resdence of Relator Stone anywhere in his pleadings or briefings. Accordingly, this Court should make
the Preliminary Writ absolute without further andlysis.

I11. Relators Are Not Required to Disprove Unpleaded Venue Theories.

Faintiff made an expressalegationof venueinhisinitid Petition and in every subsequent Petition.
That sole dlegationof venue was that “ Defendant Tenet Healthcare CorporationisaNevada corporation
doing business in various counties in the State of Missouri including maintaining agents for the transaction
of itsusud and customary businessin the City of St. Louis at 3635 Vistaand 6150 Oakland.” Exhibit A,
p. 2; See dso Exhibit B, p. 5-6; Exhibit I, p. 77. Throughout dl of the discovery and pleadingsfiled inthis
case, Rantiff never dleged that venue was proper based on the residence of Relator Stone. Indeed, if

venue was proper based onthe residence of Relator Stone, Plantiff would not have to resort to the joinder
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of THC or the use of the “two step” to attempt to establishvenue. If Relator Sonelivedin St Louis City,
venue would unquestionably be proper and this case would never come before this Court.

Pantiff did make a venue dlegation in his Petition, i.e. that venue was proper in the City of St.
L ouis based on the residence of THC. Such an alegation, whilenot required by thecivil rules’, isrequired

by this Court. In State ex rel. Willman, M.D. v. Marsh, 720 S.W.2d 939 (Mo.banc 1986), this Court

addressed the issue of whether a Petition adequately pled venue in regard to where a cause of action
accrued under 8508.010(6) R.S.Mo. ThisCourt held that a*litigant cannot establish venuein aparticular
county through a‘ meredlegation’ that venueis proper there” Marsh, 720 SW.2d at 940 (quoting State

exrd. Tobermanv. Cook, 281 SW.2d 777,780 (Mo.banc 1955)). Rather, aplantiff isrequiredto” date

acause of action under” the appropriate venue statute for fixing venue inaparticular county. Marsh, 720
S.W.2d at 940. InMarsh, the Court found that the dlegations of the Petition, while not a textbook mode,

were sufficient to provide abassfor venue. 1d. at 941.

As in Marsh, Rantiff in the underlying case made a fact specific dlegation of venue. Reators
admittedly had the burden of proof in refuting thosefactua venue alegations (i.e. that THC was properly

beforethe court and had agents and employeesin the City of St. Louis). See Codev. Grady Bros. Sding

& Remodding, 865 S.W.2d 887, 889 (Mo.App.S.D. 1993). Rdators refuted those factual dlegations
to Respondent’ s satisfaction, causng THC to be dismissed fromthe lawsuit. See Exhibit P, 343-50. Thus,

every factud venue dlegation required by Marsh was disproved by Rdators. At that time, Respondent

3 While no Civil Rule required a pleading of venue a the time the underlying case was filed, it is

now required by Rule 51.045.
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should have transferred the case to another venue, instead of basing venue on another, undleged posshility
(i.e, the possibility that Dr. Stone had ever lived in St. Louis) which, in fact, was not the case. Further,
even if Respondent wanted to give the non-moving party every benefit of the doubt, she erred inrefusing
to transfer venue after the Motion for Rehearing was filed and argued.

This precise issue was recently addressed by the Missouri Court of Appedls, Eastern Didtrict. In

State of Missouri, ex rel., Etter, Inc. v. Nelll, 70 SW.3d 28 (Mo.App.E.D. 2002), the plaintiff dlegedin

his petition that venue was proper in the City of St. Louis because the defendant ad litem was a city
resdent. Thedefendants moved to transfer venuefrom thecity, claiming that the residence of the defendant
ad litem provided no bagisfor city venue. 1d. a 30. Thetrid court denied the application for transfer but
did not find that the defendant ad litem’ s resdence provided a basis for city venue. Rather, it found that
the defendants had failed to present evidence that a dissolved corporation did not have any agentsin the
city for itsusud and customary business. 1d. The defendantsthen asked for reconsideration and provided
an affidavit affirmatively sating that it had ceased doing business and it had never maintained an office or
agent inthe city. The Trid Court again denied trandfer to a proper venue. 1d.

The Court of Appeds granted a priminary Writ of Prohibition. On review of this matter, the
Appdlate Court held that venue was improper. Specificdly, the Court held that

[w]hen abassfor venue is pleaded, we can hardly fault relaor for adducing evidencein

oppostion to the pleaded bass. Reator correctly, and timely, chalenged venue

predicated on the basis of the defendant ad litem’s residence. Respondent would fault

relator for not disoroving dl possible bases for venue, whether pleaded or not. While

relator bore the burden of persuasion and proof, it does not need to disorove bases of

14



venue that were never pleaded to meet those burdens. (emphasis added).

Id. at 32.

Etter isidenticd to the present Stuation. Plaintiff aleged that venue was proper in the City of . Louis
based on the residence of THC. Respondent found that THC was not subject to jurisdiction in Missouri
and properly dismissed that entity. However, Respondent incorrectly held that sncetherewasno evidence
in the record of Defendant Stone's residence, venue was proper in the City of St. Louis. Asin Etter,
Respondent isrequiring Relators to argue againgt not just the pleaded bases of venue, but al conceivable
posshbilities of venue as to any defendant. The Eastern Didtrict has clearly held that thisis incorrect and
Relators would respectfully suggest that this Court adopt the Eastern Didtrict’ s reasoning.

V. Respondent Erred in Refusing to Consider Relator’ s Maotion to Reconsider

and Grant Leave to Fle the Attached Affidavit.

After Respondent refused to transfer venue on the incorrect assumption that Relator Stone could
possibly be aresdent of the City of St. Louis, abasis for venue never before asserted ether by Respondent
or opposing counsel, Relators filed a Motion to Reconsider and attached an affidavit from Relator Stone
dating that he had never lived in the City of S. Louis. Exhibit Q, p. 351. Relators aso requested leave
to file the attached affidavit as part of the record. 1d.

Respondent improperly refused to consider the Affidavit filed withthe Motionto Reconsider. See
Exhibit T, p. 363-65. Rule 44.01 provides that

When amoation is supported by an affidavit, the affidavit shdl be served with the motion;

and, except as otherwise provided by law or rule in connection with a motion for a new

trid, opposing affidavits may be served not later than one day before the hearing, unless

15



the court permits them to be served at some other time.

(emphasis added). As the resdence of Relator Stone is undisputed and referenced at other placesin the
record, Respondent did not have to consder the Affidavit to make the appropriate ruling. However, the
Affidavit was submitted so the record would be crystd clear as to the resdence of Relator Stone.
Respondent refused to consider this Affidavit, even though the actud facts listed inthe Affidavit arenot in
dispute. Thereisno “reasonto disallow Relators supplementation of the record where Respondent seeks
to uphold venue on a basis that was never pleaded.” Etter, 70 SW.3d at 32. Accordingly, Respondent

should be required to consider the Affidavit attached to the Motion for Rehearing.

16



V. CONCLUSION

Respondent has failed to properly determine venue in this case. It is completely undisputed that
Relator Stone has never livedinthe City of St. Louis. Plaintiff never aleged that Relator Stoneisaresdent
of the City of St. Louis and never made any such dlegation in any of hispleadings. Plantiff’s sole venue
theory was the residence of THC, which was dismissed from this case. The resdence of Dr. Stone is
undisputed and adequately in the record before Respondent.

As the case now stands, there are two Defendants, a corporation and an individua. The proper
venue satute is clearly 8508.010 R.SMo. Accordingly, venueis clearly proper in the county of Relator
Ston€e' s residence (Scott County), the county where the cause of action accrued (Dunklin County), or the
county where SCM keeps its registered agent (St. Louis County). This Court should make its Writ

absolute and order Respondent to transfer this lawsuit from the City of St. Louisto a proper venue.
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